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QUESTIONS PRESENTED 

In appellee’s opinion the questions presented are: 

1. May error be predicated upon the omission of the trial 
court to define implied and apparent authority and to re¬ 
quire a finding of criminal intent in an unauthorized use 
of a vehicle charge, where no request is made that such 
instructions be given the jury and no objection made to 
their omission? 

2. May appellant assign as error argument of Govern¬ 
ment counsel when no objection is made thereto, no request 
made to instruct the jury to disregard the argument, and 
no mistrial requested on the grounds of the impropriety 
of the argument? 

3. In an unauthorized use of a vehicle prosecution, where 
the defense is explicit, not implied or apparent permission, 
and the only testimony of the defendant relates to explicit 
permission to use the vehicle, is it error for the trial court 
to omit a charge on implied or apparent authority? 

4. Is an instruction defining criminal intent and requir¬ 
ing a finding of such an intent by the jury, necessary in 
the trial of an indictment for unauthorized use of a vehicle? 

5. Is it proper for Government counsel to argue that the 
question of fact for the jury is the credibility of defendant, 
who claimed permission from another to operate a vehicle, 
or the credibility of that other, who denied the giving of 
such permission? 
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No. 10,911 

John H. Whitson, appellant 

v. 

United States of America, appellee 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 

Appellant was apprehended driving the car of Harve^ C. 
Wright at 2:00 a.m. on October 6, 1950. With him in the 
alley where he was stopped were three boys, all of whom 
stated in appellant’s presence and without denial by him, 
that they were coming from a dance (R. 22, 24). The Vir¬ 
ginia tags were found on the floor in the rear of the auto¬ 
mobile (R. 11); dealer’s tags were being used; the speed¬ 
ometer was disconnected (R. 11) with about one more mile 
having been registered thereon since the car was left by the 
owner at the Lessing’s Auto Seat Company. 


The only explanation defendant could give to the police 
officer of his being in possession of the automobile was that 
he had permission from his boss, “Phil”. (R. 19, 20) 
Neither at the time of arrest nor at trial did defendant 
account for the disconnected speedometer or the tags in the 
rear of the car. 


(l) 
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Appellant changed what he had told the officer about 
obtaining permission from “Phil” when he took the stand, 
and narrated that Don Keyes, who worked for Phillip 
Brodsky as a bookkeeper, had had appellant go to the store 
where Keyes’ wife worked at about 4:30 p.m. on the evening 
preceding his arrest. Appellant said he was to pick Keyes 
up on the way to work the following morning. Appellant 
did not pick up Keyes’ wife. Keyes denied categorically 
giving permission to defendant to use the car. Keyes also 
branded as untrue defendant’s other story that Keyes had 
given him other automobiles to take on various missions 
(R. 53). According to Keyes, defendant had been permitted 
to use a company car but once, and never any other car, 
that once being to perform a single errand. Keyes also 
said that on a previous occasion when defendant had been 
caught using a car without permission, he had employed 
the false story about going to the jeweler’s for Keyes 
(R. 54). 

The Assistant United States Attorney argued that the 
issue of fact for the jury was whether it would believe 
Keyes, or the defendant (R. 59). No objection was regis¬ 
tered to his summation. 

Nor were any requests for instructions submitted, or 
exceptions noted to the court’s charge. 

SUMMARY OF ARGUMENT 

I 

The defendant is precluded from assigning as error the 
omission to charge the jury on criminal intent and on im¬ 
plied and apparent authority for the reason that he did not 
request such a charge, or object to the omission thereof. 
Such a request and such an objection are required by Rule 
30 of the Federal Rules of Criminal Procedure, in order 
to save the point on appeal. 


II 

No error can be assigned to argument of Government 
counsel when appellant did not register any objection 
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thereto, did not request that it be terminated by the cobrt, 
and did not move for a mistrial. 


Ill 


pte 


The court adequately instructed the jury on the subje 
of permission to use the automobile, in that it required 
jury to find beyond a reasonable doubt the lack of such 
mission from the owner and the custodian. In view of 
defense that appellant had explicit authority from the ag< 
of the custodian, there was no evidentiary basis for giving 
charge on implied or apparent authority. 


ct 
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IV 

Unauthorized use of a vehicle is a crime of general, i(iot 
specific, intent. Therefore, it is not necessary that the jury 
find its existence as one of the elements in the case, foi| it 
can he presumed from the ordinary doing of the act itself. 
The trial court was not required therefore to give a separate 
instruction on intent. 

V 

The argument of Government counsel that the issue of 
fact was the credibility of defendant or of the one fr|>m 
whom defendant claimed permission to use the vehicle, was 
a legitimate inference based on the evidence. Appellant 
fails to show how such argument prejudiced him. 

ARGUMENT 

I 

The Appellant Is Precluded from Assigning as Error the 
Omission from the Charge of an Instruction on Criminal 
Intent and One on Implied and Apparent Authority by 
Reason of His Failure to Request Such Instructions or to 
Object to Their Omission 


At the trial in the court below appellant submitted 
requested no instructions whatsoever. At the conclusion 
the court’s charge appellant’s counsel was asked the 
lowing (R. 75): 


and 

of 

ol- 
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The Court: Mr. Lawson, do you request anything 
further? 

Mr. Lawson: No. 

The Court: Any exception? 

Mr. Lawson : No. Satisfied. 

It is the position of the appellee that the defendant can¬ 
not assign as error either of the two alleged omissions in 
the court’s charge. Rule 30 of the Federal Rules of Crim¬ 
inal Procedure provides in part as follows: 

At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. # * * 
No party may assign as error any portion of the charge 
or omission therefrom unless he objects thereto before 
the jury retires to consider its verdict, stating dis¬ 
tinctly the matter to which he objects and the grounds 
of his objections. 

The appellant in the case at bar complied with neither 
requirement of the above rule. The instant case, therefore, 
is controlled by Villaroman v. United States, 1950, — U.S. 
App. D.C. —, 184 F. 2d 261. In the Villaroman case the 
defendant had actually requested in writing a prayer on 
good character. This request was denied. In the course of 
its instruction, the court failed to cover the requested in¬ 
struction, which this Court held was a proper instruction. 
Nevertheless, the defendant in that case was precluded 
from claiming error by reason of the fact that he had not 
objected to the charge at the conclusion of the court’s in¬ 
struction. 

In assigning error as to any part of a charge, or for 
any omission therefrom, as for failure to charge in 
accordance with a request, it is essential that a distinct 
objection be stated, 'with the ground upon which it is 
based. Mundy v. United States, 1949, 85 U.S. App. D.C. 
120,176 F. 2d 32; Felton v. United States, 1948, 83 U.S. 
App. D.C. 277,170 F. 2d 153, certiorari denied 335 U.S. 
831, 69 S. Ct. 18, 93 L. Ed. 385; United States v. Satter, 
7 Cir., 1947, 160 F. 2d 754. The requirement is for the 
sound and practical purpose of affording the court an 
opportunity to make any additions or corrections that 
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may be deemed appropriate before the jury returns to 
consider of its verdict. Cf. Palmer v. Hoffman, 1943, 
318 U.S. 109,119, 63 S. Ct. 477, 87 L. Ed. 645,144 4.L.R. 
719; Stillwell v. Hertz Drivurself Stations, 3 Cir., 1949, 
174 F. 2d 714, 715. A failure to make objections to the 
charge deprives a judge of the final opportunity of con¬ 
sideration and action which may avoid serious terror 
resulting in a futile trial. So, in fairness to the court, 
the parties, and the administration of justice itself, 
there should be compliance with the rule. It was not 
followed in this case. Therefore, we must hold the 
assignment of error invalid. (Villaromwn v. United 
States, supra, at pp. 262, 263.) 

In Mundy v. United States, 1949, 85 U.S. App. D.C. 120, 
176 F. 2d 32, the defendant urged as error the failure of 
the court to instruct the jury on reasonable doubt. In over¬ 
ruling the contention of the appellant, this Court said: 

At the conclusion of his charge, the judge called 
counsel to the bench and invited suggestions as to fur¬ 
ther instructions, but the appellant did not ask that 
the term “reasonable doubt” be defined or further 
explained, nor was objection made to the omission of 
its definition. * * * 

The appellant’s silence at the bench was a waiter of 
the court’s omission of a definition of reasonable doubt. 
(At p. 33). 

It is submitted by the appellee that the above cases, as 
well as Rule 30 of the Federal Rules of Criminal Procedure, 
are controlling and that, therefore, no error can be assigned 
for the omission to instruct on criminal intent and implied 
and apparent authority. 


The Appellant Is Precluded from Assigning as Error the 
Argument of Government Counsel When No Objection Was 
Made to Such Argument at the Time and There Was No 
Request by Appellant Either for the Court to Terminate the 
Line of Argument or to Declare a Mistrial 

The record discloses that the Assistant United States 
Attorney argued the entire case without interruption. In 
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addition, no objection was made to bis argument at any 
time before tbe jury retired. Nor was any instruction re¬ 
quested that tbe jury disregard as unfair tbe point made by 
tbe prosecutor. In view of tbis, it is submitted that appel¬ 
lant may not now assign as error any portion of tbe sum¬ 
mation. 

It is, of course, axiomatic that tbe defendant must call 
to tbe court’s attention alleged errors so that tbe court may 
take appropriate action. Concretely, that would mean that 
a defendant must enable tbe court to cure any supposed 
error in argument by stopping tbe prosecutor and by in¬ 
structing tbe jury to disregard tbe erroneous argument, 
and, if requested by defendant, even to declare a mistrial, 
when such is necessary. If the argument of the prosecutor 
in tbe instant case was improper, by defendant’s failure to 
object, he rendered it impossible for tbe court to correct 
that impropriety. 

In Lorenz v. United States, 1904, 24 App. D.C. 337, cer¬ 
tiorari denied 196 U.S. 640, tbis Court held that the failure 
of tbe defendant to request a mistrial after tbe prosecuting 
attorney bad improperly argued tbe fact of bribery of a 
jury foreman in a previous case, prevented appellant from 
assigning such argument as error upon appeal. There tbis 
Court said: 

Had tbe court, instead of interrupting counsel, per¬ 
mitted him to continue this line of argument, tbe judg¬ 
ment would have to be reversed. (Citing cases.) As 
we bad occasion to say in a case heretofore decided, 
Yeager v. United States, 16 App. D.C. 356, 362, “Tbe 
justice having done all that be was called upon to do, 
there was no ground for an exception to his action. He 
could not, of bis own motion, withdraw a juror and 
continue tbe case for trial before another jury, without 
affording tbe defendant, probably, good foundation for 
a plea of former jeopardy. Tbe defendant made no 
such motion. * * * Having thus elected to take the 
chance of a verdict without motion or exception, there 
is no foundation for tbe assignment of error.” (At p. 
391) (See also Yeager v. United States, 1900, 16 App. 
D.C. 356, 362.) 
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Accordingly, appellant is not now in a position to urge |error 
in the argument of the prosecuting attorney. 

III | 

The Instruction of the Court on the Question of Authority 
Was Adequate in That It Covered Actual Authority, and No 
Evidence Was Presented to Justify an Instruction Covering 
Apparent Authority 

The court instructed the jury that the defendant was 
charged with having taken and removed an automobile, 
“the property of Henry C. Wright, and in the custody of 
Phillip Brodsky, from a certain lot,” and having driven the 
automobile for his own profit, use and purpose “without the 
consent of Henry C. Wright, the owner of the said automo¬ 
bile, and without the consent of Phillip Brodsky.” (R. 72) 
The court then charged that the jury must find the defend¬ 
ant not guilty unless “the Government * * * proved be¬ 
yond a reasonable doubt that this defendant has committed 
each and every element of the offense charged.” (RL 72) 
Therefore, the jury was specifically instructed that they 
must find beyond a reasonable doubt the absence of consent 
on the part of the person who owned the car and on the part 
of the person in whose custody the car was. 

The defense in this case was, not that defendant thought 
he had authority to use the car, but that he actually did 
receive consent of the agent of Mr. Brodsky to operati the 
vehicle. That agent’s name was Donald Keyes. Therefore, 
the only issue raised by defendant was whether or not Mr. 
Keyes had in fact authorized the defendant to take the car. 

An instruction which dealt with apparent authority or 
apparent consent to operate the motor vehicle would not, 
therefore, have been justified by any issue raised in the de¬ 
fense and would have served only to confuse the jury. 

IV 

Where a Specific Intent Is Not an Element of the Offense 
Charged, No Instruction on Criminal Intent Is Necessary 

The crime of unathorized use of a vehicle is an offense 
which involves only a general criminal intent, as coiitra- 
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distinguished from a crime in which it is necessary for the 
Government to prove as one of the elements of the offense 
the existence of a particular intention at the time of its 
commission. Proctor v. United States, 1949, 85 U.S. App. 
D.C. 344, 177 F. 2d 656. Inasmuch as it was not necessary 
for the jury to find that the appellant had a specific intent 
at the time he took and operated the vehicle, it was unnec¬ 
essary for the court, particularly in the absence of a request, 
to instruct the jury on the state of the defendant’s mind. 
This is so because in the instance of crimes of general crim¬ 
inal intent, the necessary intent may be inferred from a 
doing of the act itself. 

Two cases on all fours with the one at bar are State v. 
Conley, 1919, 280 Mo. 21, 217 S.W. 29, and State v. Johnson, 
1926, 316 Mo. 86, 289 S.W. 847. 

In State v. Conley, supra, the defendant had been con¬ 
victed of carrying a concealed weapon. The evidence sup¬ 
ported a finding of concealment on his part. No instruction 
was given as to the intent he must entertain at the time of 
such concealment of the weapon. The Supreme Court of 
Missouri, in overruling the contention that the omission to 
charge on the question of intent was error, said as follows: 

The legislative aim in the enactment of this statute 
was to prohibit the carrying of concealed weapons upon 
or about the person. In the face, therefore, of affirma¬ 
tive proof of this fact, an instruction as to intent is 
not required, not only for the reason stated in the Car¬ 
ter case, but under the more general rule that a pre¬ 
sumption of intent is to be reasonably inferred from 
the commission of the act. Where it is shown that an 
act is forbidden by law the criminal intent is thereby 
consummated. (Citing cases.) In short, where the 
statute on which an indictment is predicated does not 
couple with the prohibited act any specific intent but 
makes the commission of the act itself the offense, as 
in the case at bar, then it is not necessary that an in¬ 
struction covering the offense should specifically men¬ 
tion the element of intent, provided its terms are 
otherwise sufficient to include in a general way all the 
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elements essential to the commission of the forbidden 
act. (At p. 25). 

Similarly, in State v. Johnson, supra, the court held that 
it was unnecessary to instruct the jury on the element of 
intent in the crime of rape where the court had adequately 
set forth the definition of rape itself. There the court said: 

It is insisted that the first instruction is erroneous 
because it does not define the offense; that it covers 
the whole case and should have included all the ele¬ 
ments; that it does not require the jury to find that 
the offense was committed with a criminal intent . 

This instruction clearly defines the crime of rape; 
it embraces every element of the crime. * * * Force, 
want of consent, penetration and the utmost resistance 
are stressed in this instruction. “When the act itself 
is criminal and necessarily involves a knowledge of 
its illegality, no averment of knowledge or bad intent 
is necessary other than is involved in a statement of 
the facts of the offense.” (Kelley’s Crim. Law, sec. 199.) 
(Emphasis supplied) (at p. 96). 

Appellee submits that intent is not a separate element 
of the crime of unauthorized use of a vehicle and thal the 
general intent to commit the illegal act is inferrable from 
the commission of the act itself. Therefore, it was not nec¬ 
essary for the court to define criminal intent to the jury or 
to require the jury to find its existence. 

V 

The Argument of Government Counsel That the Issue of Faet 
Was the Credibility of the Defendant, Who Claimed Per¬ 
mission from Keyes, or the Credibility of Keyes Himself, 
Was a Legitimate Inference Based on the Evidence and. 
Therefore, Unobjectionable 

The evidence disclosed that there was a clear-cut issue 
of fact, namely, did defendant have permission from Keyes 
to use the vehicle in question? Defendant testified that 
he did have such permission. Keyes categorically denied 
this. 

In his summation the Assistant United States Attorney 
made the following statement to the jury: 
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The question comes down, then, to the fact—the 
question as to whether the defendant had permission 
from the fellow worker named Keyes or whether he 
did not have permission: It is a question of credibility. 
Who are you going to believe 1 

It was the foregoing statement that appellant argues was 
objectionable. 

Appellee submits that this was certainly a fair state¬ 
ment of the issue and even if it were not, defendant had the 
right to argue the point in his rebuttal. 

Certainly, it in no way could have misled the jury as 
to the law. 

* * # In presenting a case the prosecuting attorney, 
as well as defense attorney, may make any reasonable 
comment on the evidence and may draw such inferences 
from the testimony as will support his theory of the 
case. In the heat of oral arguments and summations 
counsel sometimes use language they would not have 
used under less trying circumstances, and in order 
for such comment to constitute reversible error, the 
language used must have been plainly unwarranted and 
clearly injurious. Mellor v. United States, 1947, 8 Cir. 
160 F. 2d 757, 765, certiorari denied 331 IJ. S. 848. 

The defendant fails to point out in what respect he was 
prejudiced by the statement of Government counsel or 
in what respect the statement was untrue. It is, therefore, 
submitted that counsel for the Government “was merely 
drawing inferences from the evidence, which he had a 
right to do.” Roney v. United States, 1915, 43 App. D. C. 
533. 

CONCLUSION 

WKerefore, the appellee respectfully submits that the 
judgment of the lower court should be affirmed. 

George Morris Fay, 
United States Attorney . 

John C. Conliff, 

Joseph M. Howard, 
Joseph A. Sommer, 
Assistant United States Attorneys . 
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APPENDIX 


IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

The above-entitled matter came on for trial before the 
Honorable Edward A. Tamm, Judge, United States District 
Court, and a jury, Monday afternoon, November 27, 1950, 
in the courthouse, Washington, D. C. 

2 Proceedings 


6 Harvey C. Wright 
Direct Examination. 

By Mr. Conliff: 

Q. Do you own an automobile, Mr. Wright? 

A. I own a 1950 Ford sedan. 

Q. What type of tags did you have on that car, Mr. 
Wright? 

A. Virginia State tags. 

7 Q. Did you park that car or leave it anywhere on 
October 5th? 

A. I left it in custody of Lessin’s Auto Upholstery store. 
Q. Who did you leave it with when you went to the shc|p? 
A. Mr. Phillip Brodsky. 

Q. Did you give anyone other than the owner of 

8 this repair shop authority to drive your automobije? 

A. No, I gave no one authority to drive the car. 

Q. What was the condition of your car at the time you 
saw it the next afternoon about two o’clock? 

A. It was apparently in good condition. There were no 
tags on the car when I found it. 

Q. What tags were on it when you left it at Mr. Brod¬ 
sky’s? 

A. My Virginia tags were on it when I turned it in to the 
shop. 

Phillip Brodsky 
Direct Examination. 

9 Q. Do you know the defendant in this case? 

A. Yes, I do. 

A. He was employed by the firm that I work for. 
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10 Q. Did you give him authority to take Mr. 
Wright’s car away from your place of business? 

A. No, not away. 

11 Q. Did you give anyone authority to take it away 
from your place of business? 

A. No, no one. 

• *••••• 

13 Cross Examination. 

Q. Do you have a Mr. Donald Keyes in your employ? 

A. That’s right. 

Q. Do you know whether or not Whitson ever took 

14 Mr. Keyes or his wife home? 

A. No, I don’t. 

Q. Do you know whether or not he went for Mr. Keyes 
at his home, and brought him to your place of business? 

A. Not on my knowledge, no. 

Q. You don’t know, then, whether or not Mr. Keyes gave 
him permission to use this car on October 5th? 

A. Actually, no, but he had no authority to. 

Redirect Examination. 

15 Q. And this Mr. Keyes, what type of work did he 
do at the place of business ? 

A. He is bookkeeper and assists me in my work, directly 
under me. 

Q. Had you ever authorized the defendant to use one of 
the automobiles or take him home or bring him? 

A. No. 

Q. Had Mr. Keyes ever made such a request to you? 

A. No. 

Harvey C. Wright 
Direct Examination. 

16 Q. Did you notice anything different with the 
speedometer other than what it was when you left it 

by the upholstery place? 

A. The speedometer had been disconnected after a little 
over a mile had been run on it. 

17 Officer Thomas R. Doyle 
Direct Examination 

Q. Officer Doyle, directing your attention to the early 
morning of October 6 of this year, were you on duty? 
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A. I was. 

A. About two o ’clock that morning I noticed a car drive 
up. It’s a one-way alley. 

18 Q. Did you notice who was driving the car? 

A. Yes, the defendant was driving the car. 

Q. Did you do anything, or say anything to any of the 
occupants of the car after you noticed it? 

A. Yes, they stopped and they started to turn around, 
back the car to turn it around. I stopped them and asked 
the defendant to see his registration permit. He had a 
permit, but he didn’t have a registration card. And there 
were dealer’s tags on the car. 

Q. What State dealer’s tags? 

A. D. C., District tags. Since he had no registration 
card I was going to let him go, and then it just didn’t 
sound right, so I asked him to go to the station with 

19 me, and I told him if everything checked I would 
let him go, apologize. 

Q. Did he say anything as to who the owner of the car 
was, or why he happened to be driving it? 

A. No, he just said that a man named Phil, who is 
supposed to be his boss, had loaned him the car. 

Q. A man named Phil, P-h-i-1? 

A. That’s right. 

20 Q. Did you talk to the defendant again relative 

to- 

A. I did and he still maintained that this man named 
Phil, he said he didn’t know his last name, had still loaned 
him the car. 

A. Well, we went out and we searched the car again, 
and by that time we had it on the lot at Number 2 Precinct, 
and upon search under the front seat we found two Virginia 
tags. 

21 Q. Did you question the defendant relative to the 
Virginia tags being under the front seat of the 

automobile which he was driving? 

A. I did. He just sort of didn’t say too much then. Just 
couldn’t give an explanation. But we did find in the 
defendant’s pocket a small wrench and about five or six wing 
nuts used to attach and change tags on different cars. 

Q. Did the defendant at any time say anything to vou 
about a man named Donald Keyes? 

A. I have never heard that name before. 

• ••••*• 
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23 Q. What did you say to the hoys, and what did 
they say to you ? 

24 A. I asked them their stories, where they had 
been, driving around in the car that night and at 

that time of the morning, and they had—one after the 
other said they had been to a dance and that the defendant 
was driving around, was taking them home, but none of 
them lived on Half Street Court where I stopped the 
vehicle in question. 

Upon further investigation the other three boys were 
turned loose. By their own admission they had nothing to 
do with it, and the defendant also stated they knew nothing 
about it, and thought the car was his. 

#***••• 

26 John H. Whitson, Jr., the defendant, was duly 
sworn and testified as follows: 

27 Direct Examination. 

Q. With respect to this charge, this car which they 
said you used without authority, did anyone give you 
permission to use the car? 

A. Yes, sir. 

Q. Who gave you permission? 

A. Don, fellow who worked up there in the office. 

28 A. I was going to pick him up at 11th and G and 
take him and his wife home and bring him back to 

work that morning. 

Q. Did you go to 11th and G to pick him up ? 

A. Yes, sir. 

Q. Did you pick him up? 

A. He wasn’t there. 

Q. What place did you go? 

A. I went to G. C. Murphy’s first. He wasn’t out in 
front, so I went to 11th and G like he told me. He wasn’t 
there. 

**•*••• 

Q. You went out for the night? 

A. Yes, picked up Cuffy at the dance. 

• •••••-# 
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49 Donald Richard Keyes. 

Direct Examination. 

50 Q. Directing your attention to October 5th of this 
year, Mr. Keyes, did you authorize the defendant to 

take an automobile which had been left by one Harvey C. 
Wright at your place of business and to meet you and 
your wife at Murphy’s store on F Street? 

A. I did not, sir. 

Q. Have you ever authorized the defendant to take an 
automobile from your place of business belonging to one 
of the customers of your place of business and to dr:;ve 
you home, or to pick you up the following morning and 
bring you to work? 

51 A. No, sir. 

Cross Examination. 

52 A. I believe one day, it was in the afternoon, I 
got permission from my superior to have him drive 

over there. I gave him the key to get some clothes to thke 
to the cleaners’. 

Q. Was the car he used a car belonging to the company 
or a car left there for repairs? 

A. It was the ’39 Oldsmobile. It belongs to the company, 
that’s right. 

Q. Do you recall any other time when you gave him 
permission to use a car? 

A. The only time he ever got permission to use the car 
was in transporting merchandise to car dealers and picking 
up automobiles and delivering them. 

53 Q. Do you know whether or not he ever used 
any car in the custody of the company for his own 

use after hours? 

A. If I recall correctly, there was a time that there was 
a car removed from the shop once before, before this inci¬ 
dent, and it w^as dropped. 

Q. He had permission to use it? 

A. No, I don’t believe he did. 

Q. He has on occasion come for you in the morning at 
your apartment, has he, not in this car, but in some car ? 

A. No, sir. 

54 Q. Has he ever taken you home from work? 

A. No, sir. I use the street car. 

Q. Do you recall one day when you and John drove to 
a jeweler’s to see about some jewelry that you had there? 
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A. No, sir, that incident was brought up in the first 
matter. 

Q. So on that occasion you and John did drive in the 
car to a jeweler’s? 

A. No, sir. That is the story that he told Mr. Brodsky 
at the office. 

• *•**•* 


58 Closing Argument of Government Counsel 

59 There is no question that the defendant vras using 
the car for his own use and benefit, because he told 

the officer he had been to a dance and he had three of his 
friends in the car. So he was not using it for any business 
purpose. 

The question comes down, then, to the the fact—the ques¬ 
tion as to whether the defendant had permission from the 
fellow worker named Keyes, or whether he did not have 
permission. It is a question of credibility, who are you 
going to believe? 

#*••••• 

70 Judge’s Charge to the Jury 

71 The specific charge against this defendant is known 
as unauthorized use of a vehicle. The indictment is 

drawn in a single count. 

It charges that on or about October 5th, 1950, within the 
District of Columbia, John H. Whitson, that is this defend¬ 
ant, feloniously did take and remove one automobile, 

72 the property of Havey C. Wright and in the custody 
of Phillip Brodsky, from a certain lot, and did oper¬ 
ate and drive said automobile for his own profit, use, and 
purpose without the consent of Harvey C. Wright, the owner 
of the said automobile, and without the consent of Philip 
Brodsky. 

The statute of the District of Columbia which makes this 
type of conduct an offense, defines the unauthorized use of a 
vehicle offense as follows: 

“Any person who without the consent of the owner shall 
take, use, operate or remove, or cause to be taken, used, 
operated, or removed an automobile or motor vehicle, and 
operate or drive, or cause the same to be operated or driven 
for his own profit, use, or purpose, shall be guilty of the 
offense of unauthorized use of a vehicle.” 




17 


The law is, as you know, that a defendant is presumed 
to be innocent, and the burden of proof is upon the (Gov¬ 
ernment to prove the defendant guilty beyond a reasonable 
doubt. 

Unless the Government sustains this burden, and prpves 
beyond a reasonable doubt that this defendant has com¬ 
mitted each and every element of the offense charged, tpen 
you, the jury, must find the defendant not guilty. 

• • * • • • * 

75 (The following discussion took place at the bench:) 

The Court: Does the Government request any further 
charge ? 

Mr. Conliff : No, Your Honor. 

The Court: Any exception to the charges given? 

Mr. Conliff: No, Your Honor. 

The Court: Mr. Lawson, do you request any further 

Mr. Lawson: No. 

The Court: Any exception? 

Mr. Lawson: No. Satisfied. 

(Thereupon counsel resumed their places in the court¬ 
room.) 

• ****•• 
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